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CHALLENGER AGREEMENT

TERMS AND CONDITIONS
In consideration of the mutual covenants in this Agreement, American Certification Body, Inc (ACB, Inc.) or its subcontractors will perform certification inspection services to determine if Client’s claim, (herein referred to as a Challenge) that an EPA manufacturer partner’s device(s) are NOT in compliance with the laws, regulations and technical standards under the Scope of Accreditation of ACB, Inc.

General

ACB, Inc. retains full discretion to determine if the Devices are compliant with the Environmental Protection Agency (EPA) ENERGY STAR® Certification Program Requirements.  In the event that the Client’s claim is unfounded for the aforementioned Devices, ACB, Inc agrees to advise Client in writing of the reasons therefore. This Agreement may not be assigned to or acquired by any other person, firm, or corporation without ACB, Inc's written authorization. In this agreement, “Client” and “Challenger” shall have the same meaning. 
ACB requires a formal written Challenge complaint letter via email or US post.
1. Scope of Performance

1.1. The scope of performance is delineated in the Quotation or Invoicing rendered to the Client. 
1.2. A deposit equal to the cost of procuring the Challenged Device(s) including testing fees, as well as direct and indirect cost resulting from the Challenge is required to initiate ACB’s Challenge process.
1.3. When a challenge is raised with regards to advertised ENERGY STAR claims of performance, the Challenger may submit to ACB its claims against a Device certified by ACB.  ACB is obligated, under EPA policy, to review said claim and its legitimacy.  If investigation is initiated, then ACB will procure a sample of the Challenged Device(s).  After the Device(s) is obtained, ACB will notify the challenged party that a challenge claim has been issued. ACB will perform an independent assessment of the claims, including potentially retesting of the product to the ENERGY STAR requirements. In the event of a failure to comply, ACB will notify the challenged party that the challenge was successful and that remediation efforts should be undertaken by the challenged party. ACB is also obligated to inform the EPA of the results of the challenge and will, at that time, consult with the EPA to determine appropriate remedies.
1.4. If a Device(s) has been challenged and the Device(s) found to be compliant or the challenge found to be unwarranted with respect to the EPA’s standards and specifications, then the Challenger is solely responsible for ALL associated costs involved with the Challenge.  These costs are not limited to but include the following; time and material incurred by ACB, Inc. for challenge review of documentation, interfacing with all affected parties, device challenge testing, including all other direct and indirect costs that my result from the Challenge.
1.5. If the Device(s) in question is non-compliant, and the Challenger's claims found to be true, ACB will refund the Challenger’s initial Challenge deposit in full.

2. Confidentiality

2.1.  ACB, Inc. shall not disclose to third parties any proprietary technical or financial information marked by Client as confidential without prior written consent, provided that ACB, Inc. may disclose any information or data, confidential, proprietary or otherwise, to the EPA.
2.2.  Any documents, reports, drawings, test data, etc., made available to, produced at the request of or by ACB, Inc. may be copied and retained by ACB, Inc. if necessary to the performance of this Agreement or in compliance with the applicable Certification Regulations of the Countries. 
2.3.  Client agrees that submission of this agreement warrants that provisional test data would not imply any favors that may compromise ACB's Certification Body independence.  ACB demonstrates how ACB manages the certification business and any other activities so as to eliminate actual conflict of interest and minimize any identified risk to impartiality. The demonstration will cover all potential sources of conflict of interest, whether they arise from within the certification body or from the activities of related bodies. Client and ACB understand that accreditation bodies will expect certification bodies to open up these processes for audit by the EPA.

3. Invoicing

3.1.  All Challenge Deposit payments are due in advance of the start of ACB’s Challenge process.
4. Term and Termination

4.1.  This Agreement shall remain in force commencing until the completion of ACB’s investigation and final conclusion of the Challenger’s claim in writing.

5. Liability

5.1.  Client shall hold ACB, Inc. harmless and defend and indemnify ACB, Inc. against any loss, expense, liability, or damage, including reasonable attorney's fees, arising out of any personal injury or damage to property, or other action arising from Client's failure to comply with any United States or foreign laws or regulations, or which may result from the performance, failure of performance, or operation of any equipment tested or certified by ACB, Inc. or produced by Client in any facility inspected by ACB, Inc. ACB, Inc. shall hold Client harmless and defend and indemnify Client against any loss, expense, liability, or damage, including reasonable attorney's fees, arising out of any personal injury or damage to property, or other action arising from ACB, Inc.'s failure to comply with any United States or foreign laws or regulations, or which may result from the performance or failure of performance of ACB, Inc. under this Agreement. In no event shall ACB, Inc.'s liability under this Agreement exceed the cost of its billed services to Client.
6. EPA Mark Violation

6.1.  ACB is not responsible for Client’s use of EPA’s ENERGY STAR name and marks. Proper use of the ENERGY STAR name and marks is Client’s responsible as an EPA partner in accordance with EPA’s agreement with the Client. Client should note however, that the EPA actively monitors proper use of its ENERGY STAR name and marks and upon violation, will take the following general course of action:

6.1.1.     Contact Client or anyone in writing or by telephone who misuses its mark.

6.1.2. Give a reasonable amount of time to correct the error(s) per its discretion. The time frame will be dependent upon the medium in which the violation appeared and the severity of the violation.
6.1.3. Conducted a follow-up to ensure that the error(s) has been corrected. Failure to make the required changes may result in termination of Client’s participation in ENERGY STAR and/or legal action. 
6.1.4. Client’s questions regarding the proper use of EPA’s logos and marks should be directed to the EPA.

7. Disputes, Appeals and Complaints

7.1.  This Agreement shall be governed by, construed and enforced in accordance with the laws of the United States and the State of Virginia, without regard to conflict of law principles.  The Parties waive trial by jury, and agree to submit to the personal jurisdiction and venue of a court of competent jurisdiction in the State of Virginia, County of Fairfax.  In the event litigation results from or arises out of this Agreement, the losing party shall reimburse the prevailing party with reasonable attorney's fees, court costs, and other associated expenses, in addition to any relief to which the prevailing party may be entitled.

7.2.  Clients are encouraged to provide feedback to ACB, Inc. regarding any positive experiences, as well as any disputes, appeals or complaints that affect the client’s experience with ACB, Inc. The ACB, Inc. website provides contact information links and an online survey that are accessible to the public. 

8. Rights and Responsibilities 

ACB, Inc. employees and assignees involved in the certification process have the right to information required to make certification decisions and the responsibility to follow the requirements specified by the EPA.
For the Client:

_____________________________________
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